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EDNA R. WATERBURY,

Appellant,

vs.

REBECCA McKINNON,

Appellee.

BRIEF OF APPELLEE.

This brief is prepared and filed in advance of the prepa-

ration and service of the brief of the appellant, in order

that we may have it filed within the time required by the

rules.

ABSTRACT AND STATEMENT OF THE CASE.

This is an action brought by the appellee, Rebecca

McKinnon, a resident of Canada, against the appellant,

Edna R. Waterbury, a resident of Montana, to foreclose
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a mortgage, executed by the appellant to the appellee,

March 23, 1900.

The bill of complaint was filed in the Circuit Court of

the United States for the Ninth Circuit, District of Mon-

tana, July 6, 1904. (Trans, p. 16.)

It is alleged in substance in the complaint that on the

23rd day of March, 1900, the appellant, Edna R. Water-

bury, executed her promissory note for |5,500 for value

received, to the appellee and at the same time she execut-

ed to the appellee a mortgage on certain real estate to

secure the payment of the note. The real estate, the

note and mortgage are fully described in the bill. An

attorney's fee was provided for in the mortgage. The

mortgage recites that the mortgagee, the appellee here,

resided in Ontario, Dominion of Canada. Interest was

paid on the note to December 23, 1903, and some in-

surance was paid by the mortgagee, also secured by the

mortgage, and a decree is asked for $5,500 and for in-

terest from December 23, 1903, and for |34.50 insurance

paid, with interest thereon from March 23, 1903, and

for $34.50 insurance paid with interest from March 31,

1904. (See bill of complaint and exhibits filed there-

with. Tfans. pp. 1 to 16, inclusive.)

It might be mentioned in passing that John W. James

and H. W. Rodgers were made parties defendant because

of a claim which they asserted in the real estate subor-

dinate to the claim of complainant.



The answer of the defendant, (appellant) was filed

August 27, 1904, and will be found at pages 19 to 25,

inclusive, of the transcript.

The defendants, John W. James and H. W. Rodgers

also filed an answer on September 23, 1904. (See answer

pp. 25 to 27, inclusive, of transcript.)

These defendants, James and Rodgers, disclaimed in

their answer any interest in the property in the contro-

vei'sj and no reference need be made again to them or

their answer.

The complainant, or appellee, filed her exceptions to

certain portions of the answer of the appellant, Edna R.

Waterbury. (See exceptions to answer of defendant,

Edna R. Waterbury, pp. 28 and 29 of transcript.)

These exceptions were sustained. (See Trans, p. 30.)

The opinion of the Court in sustaining the exceptions

of the complainant is given. (Trans, pp. 31 to 34.)

As to matters remaining in the answ^er of Edna R.

Waterbury, the complainant replied. (See replication,

Traus. pp. 37 to 38.)

Proof was then made by the complainant, findings by

the Court, and a decree was entered in the case on Nov-

ember 10, 1905. (See Decree, pp. 39 to 43.)

The only question for argument in this case, as

we understand, at this time, relates to the matter ex-

punged from the answer of Edna R. Waterbury by the

sustaining of the exceptions thereto. This matter, to



which exceptions were taken and sustained, we will state

in substance as follows:

First Exception: It is alleged in the answer, (Trans.

l>p. 19 to 20) that the note sued upon was without any

consideration passing from the complainant to

the defendant, Waterbury. and that the real

])arty in interest to whom the note was in

fact execut<>d, and who is the owner of the same, is

one A. C. McKinuon, wlio was at tlie time of tlie exe-

cution (f the note, a resident of ^lontana, as in said an-

swer thereafter alleged.

Second Exception: It is alleged in the answer in sub-

stance, (Trans, p. 20) that the mortgage was without

consideration passing from the defendant to complain-

ant, and that the real party in interest to whom said

mortgage was in fact made to A. C. McKinnon,

Third Exception: It was alleged in substance in the

answer. (Trans, pp. 22 to 24) that the $5,500, the con-

sideration of the note, was the mcmey of A. C. McKinnon,

and the loan was made for his benefit, and tliat he pro-

cured the note and mortgage to be executed to and in

the name of Kebecca McKinncm, a non-resident of Mon-

tana, for the purpose of evading taxation to the State of

3Iontaua, and that he did thereby evade the payment of

taxation to the State of Montana, and that he did thereby

evade the payment of taxes thereon, and thereby de-

frauded the revenues of Deer Lodge County, and the

State of Montana.
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ARGUMENT.

Tlie substance of all the matter to which exceptions

were taken and sustained is that the indebtedness rep-

resented by the note and raortgaae really belonged to

A. C. •NicKinnou, a resident of Montana, and that the note

and mortgajO'e were taken in the name of Rebecca McKin-

non, a resident of Canada, for the purpose of escaping

the payment of taxes thereon, in the Stuite of Montana.

Is this a defense? Does it render the mortgage void?

\^> think not.

The case which first held a mortgage given under these

circumstances void, was the case of Drexler v. Tyrrell,

15 Nev., 114. This case was subsequently followed in

a Kansas case. These are the only cases we have been

able to find which hold such a mortgage void. The

weight of authority, v>^e submit, on the identical ques-

tion in hand is strongly against such a mortgage being

void.

Oallicott V. Allen, (Ind.) 07 N. E., 196;

Crowns v. Forest Land Co., 99 Wis., 103; 74 N. W.

546;

Nichols V. Weed Sewing Machine Co., 27 Hun..

200, aifirmed without opinion in 97 N. Y., 650;

Jones on ^lortgages, 6th Ed.. Sec. 619.

Mr. Jones, in his work on mortgages, in a note to Sec.

619, says of the case of Drexler v. Tyrrell:

"But the cases in support of tlie decision are cases
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ill which the consideration of the coutract, as be-

tween tlie parties themselves was either illegal or

conti'avened the policy of the law. In the case be-

fore the Court, however, there was nothing illegal

in the contract as between the par-ties. It was a

contract they were not prohibited from making and

there was a full and complete consideration for it.

The onl3' taint in the transaction was the intended

fraud upon the revenue laws of the State. For this

intended fraud the Court upheld the mortgagor in

refusing payment of the mortgage. They uplield

liim in a monstrous injustice when the revenue laws

of the State p)i'ovided proper and ample punishment

for an evasion of them by criminal prosecution. The

decision is regarded wrong in principle. This decision

is regarded as incorrect by Learned, J., in Nichols v.

Weed Sewing Macliine Co.. 27 Hun., 200. affirmed

97 N. Y., 650."

Since thin note was written by Mr. Jones, the cj;se of

Drexler v. T3Trell has been assailed by the cases already

cited of Crowns v. Forest Land Co., 99 Wis., 103, 74 N.

W., 45(], and Callicott v. Allen, (Ind.) 67 N. E., 196.

There was no fraud practiced upon the defendant and

there is nothing illegal or against public policy in tlie

contract between the parties. There was nothing

illegal or against public policy in the con-

sideration of the C(mtract. There was nothing in the con-

tract which required the doing of anji^hing which



was against public policy or was illegal or was forbid-

den by statute. The consideration paid to defendant,

and the consideration moving from defendant, was

neither immoral or hurtful. It is upon these grounds

alone that the courts have declared contracts void as

against public policy and hence there is nothing in the

transaction between the parties in this case that would

declare the mortgage void.

That the transaction between the plaintiff and defend-

ant in this casie does not come within any of the rules

established by the courts in eases whei-e contracts have

been held void as against public policy, see

Greeuhood on Public Policy, p. 1; lUiles 2, 22 and

69;

Daniels on Negotiable Instruments, Sec. 196;

Beach on C-ontracts, Sec. 1405.

One who has received the benefits of tlie complete

performance of a contract which was neither malum in

se or uialum iu pioliibitum cannot defend an action for

the payment of the indebtedness which has accrued

therefrom, on the ground that either he or another in-

tended to do some unlawful act whicli was no part of

the consideration, nor of the performance of tlie con-

tract. See,

Hanover Nat. Bank v. First Nat. Bank, 109 Fed.,

421;

Jefferson v. Burbains, 85 Fed., 949.

The language of Judge Sanborn, in the opinion of the
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rourt, iu 109 Fed., 421, supra, is peculiarly applicable

to and decisive of the case at bar, and is as follows:

"Another contention of counsel for the Bank is

that tlie contract bi^ween the two banks is incap-

able of enforcement because Sheldon infomiefl the

New York bank that the reason why he wanted to

make the agTeement without puttino- the indorse-

ment of the defendant on the paper, was that he

did not wish to report to the comptroller and to pub-

lish the fact that his bank had procured these re-

discounts. It is insisted that this statement of Shel-

don when the contract was made injected into it a

fatal vice, because it broujiht home to the New

York bank knowledo-e of tlie fact that the contract

miiht assist Sheldon in evadino* or violating* the

provis'ious of section 5211 of the Revised Statutes,

which i*equires the presentition to the comptroller

of the currency, and the publication of the reports

of the resources and liabilities of a national bank.

But there are several reas'ms why this position is

not tenable. In the first place, the argument is

founded on the principle that an action cannot be

maintained on a contract that is illegal or against

public policy, in which both parties are equally

culpable. Bartle v. Coleman, 4 Pet., 1S4, 7 L. Ed.,

825; Trist v. Child, 21 Wall., 441. 22 L. Ed., 023;

Marshall v. Railroad Co., 10 How., 314, 14 L. Ed..

953; Hinnen v. Newman. 35 Kan., 709, 12 Pac, 144.
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But this rule has no application to an agreement

which has no consideration, and which requires the

performance of no act that is either illeg:al or against

public policy; and that is the character of the con-

tract here in issue. Neither the intention of Shel-

don, not to report the rediscounts, nor his state-

ment of that intention constitutes any part of the

consideration of tliis agreement. The onlv consid-

eration for the advances of the Xew York bank was

the discounts and the interet-t it would obtain,

while, on tlie other hand, the only consideration

for the promise of the Kansas bank was the use of

the money it would secure, and the excess of dis-

counts and interest it would earn above those that it

vrould pay. Tlie intent or purpose of Sheldon could

not have been a part of the consideration of the

agreement, because neither he nor the Kansas Bank

promised to accom.plish that purpose, and there is

no evidence that it ever was accomplished. It was

at most a mere collateral, incidental, unaccomplish-

ed purpose, and could constitute no bar to the en-

forcement of the agreement. The mere fact that a

contract, the consideration and performance of

wliirh are lawful, incidentally assists one in evading

a lavr is no bar to its enforcement. Green Pub. Pol.,

p. 538, rule 404; House v. Soder, 36 Tex., 620; Ger-

hard V. Neese, Id., 635; Jefferson v. Burhans. 29
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C. C. A., 481, 85 Fed., 949, 58 U. S. App., 586, 593,

595.

"Another reason why the statement and inten-

tion of Sheldon to violate the provision of the nation-

al bankinji: act to which reference has been ma«le

constitutes no defense to an action upon this con-

tract is that the penalties for such a violation are

prescribed by that act. and an avoidance of the

unreported leg*al liabilities of the bank is not amoufj;

them. If Sheldon had accomplished his purpose, if

he had actually failed to report these rediscounts,

the performance of this contract mir»ht, neverthe-

less, have been compelled. Sections 5213 and 5200,

of the Revised Statutes prescribe penalties of fines

and imprisonment for a failure to make a true re-

port of the resources and liabilities of a bank. But

the acts of congress nowhere declare that the con-

tracts on which those resources and liabilities are

based shall become either void or unenforceable on

account of such failure. Where a statute commands

certain parties to do certain acts and prescribes the

penalties for their violation of its command, it is

not the province of the courts to inflict other ])enal-

ties upon innocent parties not named in the

law on account of such a violation. V^m\.

Interp. St. Sec. 458; Speer. v. Board, .12 C. C.

A., 101, 110, 88 Fed., 740, 758, 60 U. S. App..

38, 53; Bank v. Whitney, 103 F. S., 99, 102, 26 L. Ed.,
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443; Bank v. Matthews, 98 y. S., 621, 627, 25 L. Ed.,

188; Bank v. Stewart, 107 U. S., 676, 2 Sup. Ct., 778,

27 L. Ed., 592; Gold Mining Company v. Rocky

Mountain Nat. Bank, 96 U. S., 640, 642, 24 L. Ed.,

648; O'Hare v. Bank, 77 Pa., 96, 102; Weber v. Bank,

12 C. C. A., 93, 64 Fed., 208 210; Westheimer v. Weis-

man, 60 Kan., 753, 756, 57 Pac, 969; Town of Mil-

ford V. Town of Worcester, 7 Mass., 48; Parton v.

Hervey, 1 Gray 119; Rex v. Inhabitants of Birming-

ham, 8 Barn & Co., 29. Where a statute imposes a

penalty on an officer for solemnizing a marriage un-

der certain circumstances, but does not declare the

marriage void, it is valid, but the penalty attaches

to the officer who performed the prohibited cere-

mony. Town of Milford v. Town of Worcester, 7

:Mass., 48. Section 5136 of the Revised Statutes im-

pliedly forbids a national bank to loan money upon

real estate security. But a mortgage upon real es-

tate given to a bank to secure a contemporaneous

loan or future advances is valid between the parties,

and may be enforced. Bank v. :Matthews, 98 U. S.,

621, 25 L. Ed., 188; Bank v. Whitney, 103 U. S., 99,

26 L. Ed., 443. Section 5201 expressly prohibits a

loan by a national bank upon a pledge of its own

share. But such pledge was enforced in Bank v.

Stewart, 107 U. S., 676, 2 Sup. Ct., 778, 27 L. Ed!,

592. Section 5200 forbids any Bank to loan to one

person or firm an amount in excess of one-tenth of
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its actually paid capital stock. But it is no defense

to an action for the recovery of money loaned by a

Bank that the amount of the loan exceeded the limit

prescribed by this section. Gold Mining Co. v. Rocky

Mountain Nat. Bank, 96 U. S., 640, 24 L. Ed., 648;

O'Hare v. Bank, 77 Pa., 96; Pangborne v. Westlake,

36 la., 546. Section 5202 provides that no national

bank shall 'be indebted or in any way liable to an

amount exceeding the amount of its capital stock,

paid in except on' circulation de-

posits, special fund, or declared dividends. But it is

no defense to an action for a debt of the Bank that

its indebtedness exceeded the limitation fixed by

this provision of the banking act. Weber v. Bank,

12 C. C. A., 93, 64 Fed., 208.

"Finally, the contract upon which this action is

founded was neither wTong in itself nor was it for-

bidden by statute. There was no moral terpitude

in it, and there was nothing prohibited by law or by

public policy either in its consideration, nor in its

performance. The proposed omission of Sheldon to

report and publish the rediscounts was not evil in

itself. It was wrong only because the statute had

directed that a true report should be made and pub-

lished. In the absence of such a statutor;\^ provi-

sion, it was right morally to fail to make and pub-

lish as it was to make and publish such statement.

The evidence tends to prove that the New York
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Bajik has peirformed its part of the agreement; that

it has discounted tlie Sheldon note, and paid its pro-

ceeds to the Kansas Bank. No rule of morals or of

law occurs to us which requires a court to permit

this defendant to retain all the benefits of this agree-

ment, to repudiate its burdens and to violate the

law, which requires it to pay its just debts, simply

because its President once had an intention to vio-

.
late another law. One who has received the benefits,

of the complete performance by the plaintiff of a

contract which was neither malum in se nor malum
prohibitum cannot successfully defend an action for

the payment of his indebtedness which has accrued

therefrom on the ground that either he or another

intended to do some unlawful act which was no part

of the consideration, nor of the performance of the

agreement. Armstrong v. Toler, 11 Wheat., 258, 272,

278, 6 L. Ed., 468; McBlair v. Gibbs. 17 How., 232,

235, 236, 15 L. Ed., 132; Brooks v. Martin, 2 Wall.,

70, 81, 17 L. Ed., 732; Planter's Bank v. Union Bank,

83 U. S., 483, 500, 21 L. Ed., 473. The judgment te-

low is reversed and the ease is remanded to the ct-nrt

below with instruction to grant a new trial."

.
Although the Revised Statutes forbid a national bank

to loan money on real estate security, except to protect

a past indebtedness, a mortgage given to secure contem-

poraneous loans or future advances is valid betwei-n tlie

parties and may be enforced.
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Kauk V. Matthews, 98 U. S., G21; 25 L. Ed.. 1S8;

Bank v. Whitney, 108 II. S., 99; 26 L. Ed., 443.

Although a national bank is prohibited by statute

from making a loan upon pledge of its own shares, such a

transaction was held good between the parties.

Bank v. Stewart, 107 U. S., 676; 27 L. Ed., 592.

It is no defense to an action to recover, that money

loaned to one person was in excess of the limit prescribed

by law.

Gold Mining Company v. Rocky Mountain Nat.

Bank, 96 U. S., 640; 24 L. Ed., 648;

O'Hare v. Bank, 77 Pa., 96;

Pangborne v. Westlake, 46 La., 546;

Weber v. Bank, 64 Fed., 208.

Although the owmer and shipper of property was trans-

acting busdness in the name of a firm in violation of a

statute forbidding the transacting of business under fic-

titious names, such fact is no defense to an action by

such owner against a common carrier for damage to the

property while in transit.

Woods V. Erie Ry. Co., 72 N. Y., 196.

We quote at length from the case of Callicott v Allen,

67 N. E., 196, as follows:

"Will a court of equity declare void the mortgage

described in the complaint on the ground that it

was execut^^d and assigned in the manner disclosed

for the purpose of avoiding and escaping taxation?

Fraud vitiates all contracts, but this rule should be
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applied to contracts superinduced by fraud on the

part of one of tlie contracting parties, which has af-

fected liis individual rights. To illustrate: A and

B enter into a contract, with which they are entirely

satisfle'd, neither of them is overreached and they

each get all the consideration for which they con-

tracted. In such contracts, however, A, with sin-

ister motives and fraudulent intent has perpetrated

a fraud on C. Can B defend against his contract

on the ground that A has defrauded C? There can

be but one answer to this proposition and that must

be in the negative. The law will compel B to keep

the covenants of his contract, and in like manner

put into the hands of C the right to pursue his in-

dividual remedy against A for fraud perpetrated

upon him. If the legal principle declared by the

illustration which we have given is correct,

the decision of the question presented becomes

simple. Taking the facts pleaded as true

—

which we must for purj^oses of the demur-

rer—we find two parties entering into a contract.

They both fully understand the terms of the con-

tract, and they each received all they contracted

for. The mortgagor was not mislead in any way

by false or fraudulent representations. The appel-

lant now stands in the same relation to the contract

that his grantor occupied, and he, too, received what

or fraudulent misrepresentations on the part of the
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appellee. Up to this point, who has been injured

lie conti'aeted for, and was not mislead by any false

in his or her individual rights? Certainly none of

the pai-ties to the transaction. The commonwealth,

in its several governmental departments, is the only

injured pai'ty, and it has not lost its remedy, for

the law is ample in such cases to protect its rights.

While the state was not a party to the contract,

its lights were infringed, in that appellee, by her

conduct escaped the payment of her just proportion

of taxes, which the law casts upon her property.

It is the maxim of law that there is no wix)ng with-

out a corresponding remedy. In such cases, who

can enforce the remedy? Evidently, the wronge.l or

injured party. If appellant can succeed in having

the mortgage cancelled, will his injury thereby be

avenged? Not his, for we have seen that he had

mme to avenge. Should we hold that he was en-

titled to have it cancelled, the state would have ad-

ditional injury thrust upon it, for it would be de-

prived of adequate assets (mt of which it could col-

lect the taxes which can, under the laws, be assessed,

for the mortgage is chattel, and subject to sale.

These considerations lead us to the conclusion that

under the facts pleaded the state occupies the posi-

tion of C in the illustration given above. Appellant

is in the attitude of seeking the court of equity to

cancel a mortgage on his property which he has not
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paid, and which is a just burden upon it, and which

he knew was there when he took the title, solely

upon the orounds that appellee has attempted to

defraud the state out of a just proportion of its

revenue.
,
To declare such a rule would he equivalent

to saying that, if the payee of a promissory note

sequesters it from the taxing officers, a payor could

successfully defend against its collection on the

ground that he had defrauded the state by not re-

turning it for taxation. Where a moirtgage is given

to secure a note, the note, and not the mortgage, is

assessable for taxation.

"Our attention has been called in argument to

some cases bearing upon this question here present-

ed that we will now consider. Appellant relies prin-

cipally for a reversal upon the cases of Drexler v.

Tyrrell, et al, 15 Nev., 114, and Sheldon v. Truessner,

52 Kan., 579, 35 Pa.c, 204. In the Nevada case the

mortgagee brought an action to foreclose a mort-

gage. The mortgagor defended on the ground that

the mortgage had been taken by a non-resident of

the state and then assigned, to avoid the payment

of taxes. The trial court found as facts that the

mortgage was not so taken for the purpose of de-

feating taxation, and that the plaintiff had, before th(^

commencement of the suit, paid all the taxes due

on the note secured by mortgage. On appeal the

judgment was reversed on the ground that the evi-
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dence showed that the mort<>age was taken in the

name of a third person, a non-resident, for the pur-

pose of evading- the paj^ment of taxes, and that made

the contract illegal and void. The Kansas case,

supra, was where a mortgagee residing in the state

of Kansas assigned the mortgage to his father, who

lived in another state, to secure the payment of |450

and interest for prior borrowed money, but really

for the pui-po'se of evading the payment of taxes.

In a suit by the father to recover on the note and

mortgage it was held that the mortgagee, on account

of his acts in evading the payment of taxes, and

thereby defrauding the revenues of the state, could

not recover in the name of the father or otherwise

on any part of the note and mortgage belonging to

him. In the latter case the Nevada case, supra, is

cited as authority, and followed. When Drex-

ler V. Tyrrell was decided the Supreme Court

of Nevada was composed of three judges, one

of wh(mi dissented. These two cases are

the leading (mes upon the question involved,

and the only ones which have c(mie to our

attention sustaining the theoiw of appellant. In

volume 55 of the Central Law Journal, at pages 121,

201 and 261, are three articles by the editor approv-

ing these cases. The two cases cited are not author-

ity in this state, and we do not think the decisions

rest upon sound reason or o()od law. Thev have
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been repudiated by other courts of high standing,

and strongly- criticized by an able text-writer. In

the case of Crowns v. Forest Land Co., 99 Wis., 103,

74 N. W., 546. It was lield that an answer in a suit

to foreclose a mortgage, alleging that tlie note ani

mortgage were taken in the name of the plaintiff

for the purpose of enabling the real owner to evade

taxation on account thereof, presents no ground for

a discharge of the mortgagor from his just debt. In

the course of the opinion commenting on the Drexler

V. Tyrrell case, supra, the court said: 'Drexler v.

Tyrrell, 15 Nev., 114, was cited to support that por-

tion of the answer wherein it is alleged that the note

and mortgage were taken in the name of Crowns for

the purpose of concealing the same from the asses-

sor and thu-5 escaping taxation. It is unnecessary

to discuss this case. It is based upon the particular

revenue laws of that state, which we referred to in

the opinion, and has never been recognized as au-

thority outside of its boun<laries so far as we have

been able to discover. On the contrary it has been

jijeyerely and Justly criticized in other jurisdictions

and is regarded as wrong in principle. Jones on

IMortgages, Sec. 619. It is not charged that th.e note

and mortgage were in themselves illegal, or contra-

vened the policy of the law. The contract between

the parties was one they were not prohibited in mak-

ing, and so far as anything appears in the answer,
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tlie moi-tj^ayor received full and complete cousidera-

tiim for it. The only taint in the transaction is the

allej>ed violation of the revenue laws. The law of

this state provides that taxes sliail be levied upon

all the property in this state, except such as is ex-

empt. Kev. St. 1878. Sec. 1034. Personal property

shall be constnie<l to mean and include, amon::»- other

thin^-s, all debts due from solvent debtors, whether

on account, note, contract, bond, mortgage ov

other security, or whether such debts are due or to

become due. Id. Sec, IGSf). The tax-payer may be

examined under oath, and if he makes a false staire-

iiient of his pr-operty. he is subject to a penalty of

ten dollars on every one buiidi'ed dollars wiiliheMl

fr(;m the knowledge of the assessor. Id. Sec, 1056.

Sanb. and B. Ann. St., Sec. 1056-A. When the rev-

enue lavrs provide ample punishment for the evasion

by tax payers of tlieir just dues, it would seem a

monstrous injustice to permit a mortg-agor to de-

fe:U the j)ayment of his debts by bringing- any such

isiJ.ue into a suit brought to foreclose his naortgag-,.

The alleged tui'pitude of the mortg-agee furnishes

no ground for the discharge of the mortgagor from

tlse payment of his iust debt.'

'The case of ^iichols v. Weed Sewing* 3[achine Co.,

27 Hun., 200, affirmed in 07 X. Y., (350, was a case

wb.ere one of the defenses interposed to the f ireclos-

ure of a mortgage was that it was against public
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policy, as the facts alleged showed that an attempt

had been made to escape taxation. It was held that

the defense could not prevail. In referring to the

the Xevala case, supra, the Oourt s-iid, 'We have

examined the case of Drexler v. Tyrrell, 15 Nev., 114.

cited by defendant. As the case is not authoritative

in this state it is suflicient to say that we have con-

sidered the opinion of a majority of the court and

the cases cited to sustain it and we do not think it

correct or sustained by the citations. As we think

the opinion fails to appreciate that there is no il-

lcp:ality in the contract of the loan, and that the

question is onh^ whether one who has borrowed

m(mey shall repay it.'
"

»»»****»«***»
"By reference to Section 618, Jones on Mortgages,

wherein the author discusses the question of void

mortgages, because they are repugnant to public

]Krlicy, etc., it is clearly shown that the contract

itself must be tainted with some illegal or wrong-

ful act, and affecting the consideration.

"A careful consideration of the authorities leads

us to the conclusion that courts do not hold contracts

void as against public policy unle^'S the contract

itself requires the doing of something affecting the

public good, or the consideration is immoral or hurt-

ful, or that it is forbidden by statute. See Green-

hood on Public Policy, p. 1; Story on Contracts;
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Kello.ig V. Larkin, 3 Pin., 123, o() Am. Dec, Ifil;

lieach on Contracts, Sec. 1405; Randolph on Com-

mercial Pjiper: Daniels on Ne;>(>tiable Instruments,

(4th Ed.) Sec. 196; Wiltsie on Mortgage Foreclosures,

Bee. 342. The case of Stillwell Adm'r, et al, v. Cor-

win, Adm'r., 55 lud., 434, 23 Am. Rep., 672, was aa

action by the ap4)ellee as administrator of the estate

of Makepe'ace. deceased. One paragraph of the com-

])]aint was based upon the following writing: 'Re-

celA'ed of Allen Makepeace for safekeeping, fourteen

thousand five hundred dollars, in seven and three-

tenihs United States bonds to be returned to said

Makepeace at any time called for. interest on sai 1

bonds due .Vu.'»nst 15 and February 15. (Signed).

J. G. & T. X. Stilwcil." The two Stilwells were prop-

rietors of a private bank and Makepeace wis a de-

positor therein. In an action to recover the bonds

so deposited, one of the defenses interposed rested

upon the facts, pleaded by way of answer, that Make-

peace had on deposit in the Stilwell bank f14 500

in currency, which v/as subject to taxation, and that

to enable him to evade paying taxes thereon for

the ensuing year, it was agreed between the parti. =s

that the certificates of deposit for said sum of

S;14,500, should be destroye<l, and that the bank

should be absolved from liability by reason of said

deposit, and in lieu thereof they should execute the

instrument sued on. v^'hich would not be subject to
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taxation; that, pursuant to said fraudulent scheme,

said Makepeace did not list said |14,500 for

taxation and did thereby fraudulently and corruptly

av<nd the payment of taxes thereon. It was urged

that the agreement set out in the answer was fraud-

ulent and void as being against public policy. In

deciding the case, the court held that the answer was

not a bar, and said: 'The allegations in the para-

graph of answer amount to no more than that Make-

peace fraudulently refused to list his money on de-

posit and thereby fraudulently avoiided pajdng taxes

thereon for that year. These facts constitute no

answer to the o!)ligation against the Stilwells to

deliver United states bonds to INfakepeace according

to the terms of the written instrument, even though

they assisted him in the fraud as alleged.'

"Counsel for appellant has submitted an able ar-

gument supported by many authorities to the effect

tiiat courts will not enforce contracts tliat are taint-

ed with fravLd. or that are repugnant to public policy.

We fully agree both with his argument and the rule

declared by the authorities cited, but he has fallen

into the error of assuming that the contract under

which he seeks relief comes within the rule. The

intention of the appellee to avoid the payment of

taxes in the manner alleged in the complaint did

not enter into the contract, and was not a part of

the consideration. The contract in itself is not fraud-
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uleut. is not a<i,ainst public policy and is not pro-

hibited by statute. As appellant has not been in-

jured, he has no remedy to invoke, nor wrong to

right, and the complaint does not state facts that

entitled him to any relief. Judgment affirmed."

As before stated, the only question which can be urged

upon this appeal is as to the action of the lower court in

sustaining the exceptions to portions of appellant's an-

swer. All of this matter, so excepted to, went solely to the

claim of defendant that the mortgage was void, be-

cause, as claimed by defendant, it AA'as taken in the name

of a non-resident to avoid taxation. It cannot be contend-

ed that any of the matter in appellant's answer, so ex-

cepted to, raised any issue or went to anything except

the attempt to set up this defense. An examination of

the portions of the answer thus excepted to will show

that the matter excepted to in the first and second ex-

ceptions referred to and was set up for the sole pui-pose

of pleading the m.atter which is set forth in the separate

defense in said answer, and is excepted to by the third

exception.

Counsel for appellant has made n number of separate

assignments of error, being one to ten, inclusive, (Tran-

script pp. 46 and 47) all of Avhich go to this question.

The other assignments of error by appellant upon this

record, 11 to 14, inclusive, are to the eifect that the lower

court erred in deciding, ordering and entering a decree
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iu favor of complainant and in failing to make special

findings of facts herein. i

Bj her ansT^er, appellant did not atteinpt to make any

issue or to inteii)ose any defense, except as the claimed

attempt on appellee's part to avoid taxation upon the

mortgage, but to avoid any question upon the record in

this cause as to whether any issues were raised, appellee

regularly caused to be taken, filed and presented to the

court upon the hearing of the case, the deposition of A.

(\ McKinnon, who testified to facts, showing the truth

(tf each and every allegation in the complaint. No proof

of any character was submitted by defendants. Upon

tiie bearing iu the lower court, there being uf) contro-

^'erted facts, tliere was no necessity for any special find-

ings, but tlie Court did make findings which would be

sufficient in any case and ordered entry of a decree in

accordance therewith. Neither these findings nor the

dep(»sition of tlie said A. O. McKinnon are found in the

original printed record in this cause, but counsel for

appellee have prei)ared and submitted to the Court an

;q)])lication for a diminution of the record, to have these

matters added. If these matters are material, as we

contend, the certiorari will undoubtedly issue and the

matters be found up(m the record in the hearing in this

Court. If it should be held that they wei'e not material,

up(m appellant's contention that she raises no question

which makes such matters per-tinent. then, of c<uirse, it

must be assumed that all necessary proof was before the



lower court and that proper findings were made, and the

assignments of error, 11 to 14, inclusive, raise no ques-

tion for consideration upon this appeal.

The proof before the lower court showed uncontra-

dictedly that appellee, a citizen of Canada, was the bona

fide owner and holder of tke note and mortgage in con-

troversy, and that all the allegations in the bill of com-

plaint were true.

We respecfully submit that the decree should be af-

firmed.
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